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Final  Decision  of  the  Board 
of  Commerce  in  Recent 
Wholesale  Grocers^ 
Investigation 

THH  HOARD  OF  COMMERCE 
OF  CANADA 

OTTAWA 

Tile  JJiid  (lay  of  June,  1920. 

Commodity  :  groceries  and  package  goods. 
Location;   Hamilton  and  elsewhere. 

IX  THE  MATTER  OF  THE  COMBINES 
AND  FAIR  PRICES  ACT,  1919, 

and 

IN  THE  MATTER  OF  A  CERTAIN 
APPLICATION  OF  THE  ATTORNEY- 
GENERAL  OF  ONTARIO  ON  BEHALF 
OF  THE  PUBLIC  OF  THE  PROVINCE 
OF  ONTARIO  FOR  RELIEF  AS  AGAINST 
BALFOUR.  SMVE  &  COMPANY,  WHOLE- 
SALE c;rocers,  and  others. 


DECISION. 


3: 


These  proceedings  were  instituted  on  the 
28th  day  of  January,  1920,  upon  complaint 
raised  at  the  instance  of  the  Attorney-Cieneral 
of  Ontario.  On  the  26th  day  of  March  last 
this  Board,  after  hearin.ys  at  Hamilton  and 
Toronto  which  consutru^J  eight  days,  rendered 
an  interim  decision.  QTie  complaint  involved 
charges  as  cjmhinesters  against  (i)  certain 
retail  grocers  at  Hamilton,  (2)  certain  whole- 
sale grocers  of  the  same  place,  (3)  certain 
manufacturers  variously  located  throughout 
Canada,  (4)  the  Wholesale  (irocers'  Associa- 
tion (jf  Canada,  (3)  the  Wholesale  Grocers' 
Association  of  Onlario,  and  (6)  the  meml)ers 
of  such  Associati<ji^ 

The  charge  against  the  retail  grocers  clearly 
failed  in  proof,  and  was  withdrawn  at  the 
argument.  It  was  dismissed  hy  the  interim 
decision  of  the  Board,  and  in  that  decision,  as 
to  the  other  charges  made,  the  Board  said  as 
f..ll..ws: 

"As  to  the  remainder  of  ihf  charges  affect- 
ing the  wholesalers  and  manufacturers,  the 
lioard  expresses  its  complete  dissatisfaction 
with  the  case  as  presented  and  its  resi.lve  not 
to  permit  the  charges  to  he  drujjped  in  the  in- 
complete ccmdition  as  to  proof  in  which  they 
have  "heen  left.  Accordingly  in  these  proceed-  iTiTerim' 
ings  and  at  this  stage  the  B.oard  neither  ac-  Decision, 
quits  nor  condemns  any  wholesaler,  manufac- 


Reference  to 


turer  or  association.  Instead  it  will  take  these 
proceedings  into  its  own  hands,  re-institute 
them,  and,  after  enquiring  further  and  at 
length  into  such  essential  matters  and  con- 
siderations as  have  been  left  unproved,  in- 
cluding costs,  prices  and  profits,  first  enquiring 
by  way  of  sworn  questionnaire  and  examina- 
tion of  books,  records  and  business  premises, 
and  afterwards,  if  necessary,  by  way  of  public 
hearing,  it  will  be  enabled  to  render  a  decision 
of  a  decidedly  more  conclusive  character  than 
it  could  now  if  it  undertook  to  decide  matters 
of  such  great  public  importance  as  are  in- 
volved upon  the  mere  reading  of  a  dozen  or  so 
resale  price  agreements  and  upon  the  recitals 
of  the  woes  and  yearnings  of  disappointed  or 
rejected  applicants  for  membership  in  trade 
associations  or  for  special  concessions  as  to 
profits,  discounts  or  rebates,  all  of  such  appli- 
cants being  moved  by  self-interest  and  having, 
so  far  as  disclosed,  no  concern  as  to  the  inter- 
est of  the  public.  The  Board  is  regretfully 
compelled  to  state  that,  notwithstanding  the 
amount  of  time  consumed,  this  investigation 
has  been  of  an  extremely  superficial  character, 
and  that  in  its  judgment,  apart  from  the  ac- 
quittal of  the  Hamilton  retail  grocers,  and  the 
benefit  of  the  argument  of  counsel,  the  time 
spent  thereon  has  been  practically  wasted  time. 
Esseiitial  facts  have  been  left  unproved.  Es- 
sential witnesses  have  not  been  called.  It  will 
be  the  business  oi  the  Board  to  discover  and, 
to  the  extent  necessary,  disclose  ;  also  to  sum- 
mon other  witnesses.  The  investigation  in- 
deed has  added  little,  if  anything,  to  the  data 
and  knowledge  possessed  by  the  Board  before 
the  investigation  was  begun.  The  Board  being 
of  opinion  that  further  disclosure  may  justify 
the  making  of  orders  and  declarations  which 
the  material  as  yet  supplied  will  not  justify, 
cannot  permit  the  failure  of  these  proceedings 
to  hamper  its  originally  and  yet  intended  more 
extensive  and  legally  sufficient  proceedings. 
Apart  from  all  this  the  Board  had  requested 
that  further  evidence  be  supplied  as  to  co- 
operative trading  systems  and  their  relations 
with  manufacturers  and  wholesalers.  Such 
evidence  was  not  supplied.  It  is  very  desirable 
that  the  views  of  proprietors  of  departmental 
stores  be  had.  And,  of  course,  this  investiga- 
tion, so  far,  has  merely  touched  the  fringe  of 
the  common  price  and  resale  fixed  price  prob- 
lem. Finally,  the  vital  matters  of  costs  and 
prices  have  been  left  absolutely  untouched. 

"In  the  forefront  of  the  Combines  and  Fair 
Prices  Act  is  the  principle  that  the  species  of 
agreement  or  arrangement  termed  a  'combine' 
shall  have  annexed  thereto  the  quality  of  guilt 
only  in  case  the  agreement  or  arrangement 
operates  to  the  detriment  of  or  against  the 
interest  of  the  public.  This  statutory  declara- 
tion, it  may  be  mentioned,  is  in  line  with  judi- 
cial conception  of  right.  Whereas  in  these 
proceedings  reliance  has  been  placed  upon  the 
mere  making  or  existence  of  the  agreement  or 
arrangement,  and  no  satisfactory  proof  has 
been  submitted  as  to  the  fairness  of  it  or  as 
to  the  detriment  to  or  interest  of  the  public, 
the  Board  is  put  into  a  situation  where  it  must 
either  dismiss  the  proceedings  or  undertake  to 


properly  conclude  them.  In  a  case  between 
party  and  party,  dismissal  would  be  the  appro- 
priate course,  but  the  public  right  being  in- 
volved, the  Board,  hnding  these  proceedings 
left  incomplete  and  essential  matters  unde- 
veloped, will  see  that  the  proceedings  are  con- 
tinued to  a  proper  conclusion.  There  is  much 
to  i)e  proved  and  much  to  be  said  before 
proper  determinations  can  be  made. 

"When  the  I'>oard  resumes  public  hearings 
let  it  be  considered  that  they  are  in  charge  oi 
and  under  direction,  in  all  respects,  of  the 
Board,  which  will  request  the  Attorney- 
Cieneral  of  Canada  to  supply  counsel  to  assist 
it.  Persons  charged  may  appear  by  counsel 
without  further  formality  than  oral  communi- 
cation to  the  Court  when  appearing." 

The  P>oard,  however,  exi)ressed  its  willing- 
ness to  grant  leave  to  the  Attorney-General, 
pursuant  to  the  Combines  and  I^'air  Prices  Act, 
Kjig,  to  prosecute,  criminallv,  all  associations 
and  persons  concerned  if  he  considered  that 
he  could  succeed  in  criminal  proceedings. 

Since  such  interim  decision  was  rendered 
the  Board  has  made  quite  extensive  further 
enquiries  by  questionnaire  and  personal  visit 
and  examination  of  the  business  premises, 
sti>cks,  and  mode  of  conducting  business,  re- 
spectively occupied,  held  and  adopted  by  the 
wholesalers  and  others  involved  in  the  charges 
made  or  supporting  such  charges.  The  Board 
had  intended,  as  well.  l)efore  it  would  pro- 
r.ounce  final  judgment,  to  hold  public  sessions 
at  Edmonton,  Vancouver,  Montreal  and  Hali- 
fax and  to  thoroughly  probe  and  analxzL  from 
a  Dominion  point  of  view  the  many  hundreds 
of  resale  price-tixing  arrangements  and  com- 
mon hxed  price  agreements  which  have  been 
secured  by  it  as  the  result  of  its  examination 
by  (|uestiomiaire  before  and  siiu\"  the  bearings 
before  mentioned  at  Haniilinn  and  Tmimiho. 
The  iioard  desired  to  inform  it>eli"  a>  l  >  the 
costs  as  well  as  the  prices  of  those  manufac- 
turers who  are  complained  of  as  combinesters 
upon  the  erroneous  theory  that  mere  coml)ina- 
tion  upon  a  fixed  resale  price  or  to  preserve  a 
commf)ii  price  is  unlawful  and  can  be  pro- 
hibited. Counsel  for  the  complainant  in  these 
proceedings  had  conducted  his  share  of  them 
upon  a  tlieory  (clearly  inconsistent  with  the 
Statute  under  which  the  Il'')arfl  operates)  that 
mere  comi)ination  i^,  in  it^clt,  i)rMhil)iic'(l, 
whether  or  not  deemed  by  this  I'.oard  to  be 
to  the  detriment  of  or  against  the  interest  of 
the  public.  The  Statute  declares  in  quite  plain 
terms  that  the  expression  "combine"  as  used 
therein  "shall  be  deemerl  to  have  reference 
only  to  such  combines  ...  as  have,  in  the 
opinion  of  the  l»oard  of  Commerce  of  (  anada 
.  .  .  operated.  f)r  are  likely  to  operate,  to  the 
detriment  of  or  against  the  interest  of  the 
public,  consumers,  producers  f)r  others." 
There  is  a  cK-ar  recoj^nition  here  oi  the  ])rin- 
ciple  which  British  law  has  always  recognized 
and  which  I'niled  States  law  has  come  to 
rccoKnize.  that  combines  (which  in  most  cases 
are  mere  agreements)  are  not  se  unlawful, 
much  less  inimical,  merely  because  they  exist. 
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There  is  a  possibility  in  particular  cases  of 
their  being  harmless  or  even  beneficial,  so  in 
every  case  the  Board  is  required  to  examine 
into  their  character  and  to  approve  or  con- 
demn as  the  interest  of  the  public  seems  to 
require. 

The  Board  regrets  its  inability  to  have  pro- 
ceeded as  far  as  it  had  intended  to  go  before 
pronouncing  this  judgment.  Some  of  the  rea- 
sons which  have  prevented  the  Board  from 
concluding  certain  instituted  investigations,  in- 
cluding that  necessary  to  give  a  judgment 
v^hich  would  have  Dominion-wide  operation  as 
to  matters  like  unto  those  arising  for  deter- 
mination in  those  proceedings,  are  detailed  in 
the  Annual  Report  of  this  Board  which  is  now 
before  Parliament.  In  addition,  the  Board  has 
been  atten^ting,  for  nearly  four  months,  to 
operate  without  a  Chief  Commissioner.  It 
was  impossible  for  the  two  remaining  Com- 
missioners of  the  Board  to  leave  Ottawa  for 
the  length  of  time  necessary  to  hold  sessions 
of  the  Board  in  Western  Canada  and  else- 
where as  intended.  The  resignation  of  the 
Acting  Chairman  of  the  Board,  to  take  effect 
within  the  next  few  days,  makes  it  necessary 
that  a  judgment  in  these  proceedings  be  given 
at  once,  else  there  will  not  remain  a  quorum 
of  the  Board  capable  of  pronouncing  judg- 
ment. The  Board,  therefore,  is  compelled  to 
give  judgment  upon  the  materials  placed  be- 
fore it  at  Hamilton  and  Toronto  and  upon 
such  further  information  as  it  has  been  able 
to  gather  since  the  hearings  in  the  mentioned 
cities. 

In  its  interim  decision  in  these  proceedings 
the  Board  has  already  indicated  that  reliance 
had  been  placed  by  counsel  on  behalf  of  the 
Attorney-General  upon  the  mere  making  or 
existence  of  the  alleged  combines,  agreements 
or  arrangements,  and  that  no  satisfactory 
proof  had  been  submitted  as  to  the  fairness 
thereof  or  as  to  the  matter  of  detriment  to  or 
the  interest  of  the  public.  Nothing,  in  fact, 
was  put  before  the  Board  except  the  fact  that 
certain  agreements  had  been  made.  The  whole- 
sale grocers  of  Canada,  for  instance,  had 
formed  an  association  and  afterwards,  without 
any  concealment,  acting  under  a  Dominion 
charter,  had  proceeded  in  unison  to  discuss  and 
agree  upon  certain  common  lines  of  action^ — 
not  to  enhance  prices,  nor  anything  like  that — ■ 
but  to  advance  their  own  interests  by  the  se- 
curing of  preferences  from  manufacturers  for 
themselves  as  exclusive  distributors.  They 
asked  the  manufacturers  to  establish  and  main- 
tain as  a  selling  policy  the  practice  of  selling 
to  the  retailer  through  the  wholesaler  as  a 
distributing  medium,  and  they  frankly  told  the 
manufacturer,  in  effect,  that  if  he  continued 
the  practice  of  selling  first  to  the  wholesaler 
(who  bought  in  the  expectation  of  being  able 
to  resell  to  the  retailer)  and  also  sold  to  the 
retailer  (thus  supplying  direct  the  anticipated 
source  of  demand  from  the  wholesaler)  whole- 
salers would  discontinue  doing  business  with 
him.  The  evidence  that  the  Dominion  Asso- 
ciation went  the  whole  distance  as  just  stated 
is  not  as  strong  as  that  the  Ontario  Association 


did  so,  and  that  various  wholesale  grocers, 
members  of  the  several  associations,  did  so. 
But,  for  the  purposes  of  argument,  let  it  be 
assumed  that  each  association  so  acted.  There 
can  be  no  question  that  individually  ov  col- 
lectively, trailers  are  eiititletl  to  advance  their 
own  several  or  collective  interests  except  when 
such  action  is  l)y  law  prohibited  as  against  the 
interest  of  the  public.  Whether  the  action  of 
these  wholesale  grocers,  either  in  association 
or  otherwise,  was  against  the  interest  of  the 
pul)lic  is  matter  of  fact,  and  thus  matter  calling 
for  proof. 

The  testimony  of  nian\-  witnesses  (manu- 
facturers and  wholesalers  mostl\'.  l)ut  includ- 
ing some  retailers)  produced  on  behalf  of  the  Manufac- 
complainant  was  to  the  effect  that^a<itual  ex-  tuners 
perience    had    demonstrated    that^'the    most  Testify 
economical  mode  of  distrilniting  the  commodi-  ^  """^ 
ties  usually  sold   f)y  wholesale  grocers   was  Mode"  of 
through  the  wholesale  grocer,  and  that,  apart  Distribution 

from  the  claimed  unfairness  of  the  practice  of  7^\^S°y^^, 

n-  1  ...  i.  :i  11  Wholesaler, 
manufacturers  in  selhng  direct  to  the  whole- 
salers' actual  or  anticipated  clientele,  the  re- 
duction in  the  gross  sales  of  the  wholesaler 
thereby  caused  increased  the  wholesalers' 
general  oi)erating  costs  and  necessarily  caused 
a  general  enhancement^f  the  wholesaler's 
costs  and,  ergo,  his  pricesj 


Most 
Economical 


This  evidence  appeals  to  one's  reason.  It 
proceeds  from  the  complainant's  witnesses. 
Counsel  for  the  Attorney-General  was  neces- 
sarily driven  to  the  attempt  to  prove  much  of 
his  case  out  of  the  mouths  of  those  against 
whom  he  was  acting,  but  there  is  the  evidence 
and  with  nothing  in  the  case  to  cut  down  its 
effect.  From  its  own  investigations,  so  far  as 
they  have  gone,  and  its  knowledge  and  experi- 
ence, the  Hoard  is  impelled  to  accei)t  this  evi- 
dence unreservedlv  as  true. 

How.  then,  can  it  l)e  contended  that  the 
forming  of  the  associations  mentioned  and  the 
en<leavouring    by    the    associations    or    their  Manufac- 
meml)ers  to  secure  for  bona   fide  wholesale  c^hcKD^se*" 
grocers,  whether  or  not  members  of  such  as-  Their 
sociations,  or  even  for  memliers  exclusively.  Medium 
privileges  such  as  mentioned,  is  detrimental  to  of  Distri- 
the  pul)lic?   The  manufacturers  were  not  to  l)e  " 
cimipelled  to  sell  only  to  wholesalers.  They 
Cf»uM  sell  to  any  other  class  at  their  own  will, 
but  if  they  elected  to  sell  to  any  of  another 
class  than  wholesale  grocers  (f(^r  instance,  to 
retailers  or  to  mere  specialty  jobbers  who, 
evading  and  denying  any  obligation  to  serve  Not 
the  whole  community,  as  does  a  wholesale  Wholesale 
grocer,  fix  upon  a  dozen  or  so  profitable  lines  Grocers, 
as  desirable  and  buy  and  resell  them  in  con- 
gested districts  only),  the  manufacturer  was  to 
he  left  to  secure  his  necdvd  distribution  irnm 
those  whr)m  he,  to  the  fletrinunt  of  ilic  wliole- 
sale  grocer  class,  favoured. 

Practically  the  same  question  as  that  being  Ja|g^^^° 

discussed  arose  in  Ontario  (reporterl  in  the  Aga^st 

case  of  The  King  v.  lieckett.  20  O.L.R.  401)  Wholesale 

in  the  year  i(;io.    The  decision  in  that  casr  Grocers' 

wa.s  in  favour  nf  the  Wholesale  Grocers'  As-  ^^^^ 

jMKiation.    Nothing  like  what  was  proved  in  Them, 
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the  case  of  Rex  v.  Elliott,  1905,  O.L.R.  648, 
was  proved  before  this  Board.  In  the  case  of 
Rex  V.  Elliott  there  was  proof  that  a  coal 
dealers'  association,  which  was  seeking  to 
secure  and  maintain  for  itself  the  exclusive 
privilege  of  selling  coal,  refused  membership 
in  the  association  to  bona  fide  coal  dealers  on 
the  ground  that  there  was  not  sufficient  trade 
available  to  render  the  admission  of  further 
members  advisable.  Like  conditions  were  dis- 
closed in  the  case  of  Rex  v.  Master  Plumbers, 
14  O.L.R.  295. 


thTs 


No  evid  ence  whatever  was  submitted  before 
Board  to  prove  that  either  association  in 
question  had  rejected  the  aj^plication  for  mem- 
bership of  any  person  who,  upon  any  solid 
ground  whatever,  it  couljLJie  argued  was  a 
bonafide  wholesale  grocer^  The  suggestion 
tnat"^ch  had  been  led*TTie  Board  to  make 
visits  in  person  to  the  premises  of  those  who 
stated  that  they  had  been  unable  to  obtain 
membership  in  the  associations  or  who  had 
been  discriminated  against  in  their  buying,  be- 
ing, notwithstanding,  wholesale  grocers.  The 
Board  is  absolutely  satisfied  as  the  results  of 
these  visits  and  inspections  that  the  persons 
claiming  to  be  wholesale  grocers  are  not 
wholesale  grocers  at  all. 

Much  was  made  of  the  fact — the  undoubted 
fact — that  traders,  who,  before  admission  to 
the  Wholesale  Grocers'  Association,  had  found 
it  difficult  to  buy  from  certain  manufacturers, 
had,  after  admission,  much  less,  if  they  had 
any,  difficulty.  Many  manufacturers,  it  was 
proved,  establish  a  selling  policy  of  dealing 
only  with  wholesale  grocers.  When  they  re- 
ceive an  order  their  first  task  is  to  discover 
whether  the  attempted  buyer  is  a  wholesale 
grocer.  They  keep  lists  on  their  premises  of 
the  wholesale  grocers  known  to  them.  No  case 
was  established  of  any  manufacturer  confirm- 
ing his  wholesale  grocers'  list  merely  to  mem- 
bers of  any  association,  nor  was  there  any 
evidence  of  communication  from  the  associa- 
tions to  the  manufacturers  asking  them  to  con- 
fine the  making  of  sales  merely  to  members 
of  either  of  the  associations.  It  is  a  perfectly 
understandable  matter  that  manufacturers  who 
desire  to  deal  only  with  wholesale  grocers 
would  save  themselves  considerable  trouble  by 
resort  to  the  membership  lists  of  the  Whole- 
sale Grocers'  Association  when  in  doubt 
whether  a  particular  buyer  was  or  was  not  a 
wholesale  grocer.  But  the  evidence  was  all  to 
the  same  effect — that  the  manufacturers'  lists 
of  their  vendees  contained  many  names  of 
wholesale  grocers  who  were  not  members  of 
the  associations  as  well  as  the  names  of  those 
who  were  members  of  the  associations. 

A  matter  to  which  the  Board  might  profit- 
ably make  reference  is  that  it  was  convinced, 
upon  a  reading  of  certain  of  the  exhibits  put 
before  the  Board,  that  certain  manufacturers, 
upon  receipt  of  orders  from  persons  who,  ac- 
cording to  the  selling  practice  of  the  manufac- 
turer, would  not  be  considered  wholesale  gro- 
cers, had  been  accustomed  to  assign  other 
reasons  than  the  fact  of  their  adoption  of  the 


mentioned  selling  policy  as  their  reasons  for 
refusing  to  deal  with  the  attempted  buyer. 
This,  the  Board  has  no  doubt,  proceeds  from 
an  erroneous  conception  in  tlie  minds  of  some 
manufacturers  that  they  really  had  not  a  legal 
right  t.  ►  determine  ui)on  a  selling  policy  and  to 
adhere  to  it.  So  they  give  such  reast)ns  as 
"limited  production,"  or  "overplus  of  orders," 
as  their  reason  for  refusing  the  business. 

It  is  the  lioard's  opinio  at  a  nianutac- 
turer  has.  in  law,  the  right  to  determine  upon 
such  selling  policy  as  seems  to  him  ht,  to  ad- 
here to  that  selling  policy,  and  to  refuse  to 
sell  to  those  wijiA^will  not  give  adherence  to 
such  selling  policy/  The  fact,  which  the  Board 
does  not  doubt.  iTuit  manufacturers  have  as- 
signed other  tlian  their  real  reasons  for  refus- 
ing to  deal  with  certain  persons,  does  not  make 
the  law  any  different  from  what  the  law  really 
is.  In  the  opinion  of  the  Board  the  result  is 
that  certain  manufacturers  have  justifiably 
acted  for  unjustifiable  reasons. 


IT 
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The  lioartl  is  well  aware  that  in  all  prob- 
ability differences  of  opinion  will  arise  as  to 
the  wisdom  of  its  conclusion  concerning  the  g 
matters  just  dealt  with  and  as  to  the  soundness  court  of 
of  the  law  just  propounded.    It  is  fortunate,  Canada 
therefore,  that  an  appeal  lies  to  the  Supreme  be 
Court  of  Canada  from  the  Board's  conclusions  ^PPea'ed  to. 
as  to  the  law,  and  in  the  event  of  such  appeal 
being  taken,  the  Board  will  expedite  it. 


The  law  involved  in  the  lioard's  conclusions 
has  been,  recently,  much  discussed  in  the  Su- 
preme Court  of  the  United  States  in  the  Col- 
gate and  Schrader  cases.  In  the  first  men- 
tioned of  these  cases  it  seems  to  have  1)een 
established  that  a  manufacturer  may  establish 
his  selling  policy  and  refuse  to  deal  with  those 
who  do  not  adhere  to  it.  In  the  second  men- 
tioned of  these  cases  the  Court  seems  to  have 
added  the  qualification — "but  the  vendee,  if  he 
agrees  with  the  manufacturer  to  maintain  \hv 
selling  policy,  commits  an  offence  a^ain-i 
United  States  statute  law."  The  United  Stales 
statute  in  (piestion,  however,  is  entirely  unlike 
the  Combines  and  Fair  Prices  Act,  1919,  and 
the  Board  is  unaware  of  any  statute  or 
authtirity  which  declares  or  expounds  that  the 
actions  of  the  associations  mentioned  or  their 
members  have  been  unlawful.  This  is.  of 
course,  apart  from  the  question  of  delrinunt 
to  the  public. 


United 
States 
Cases. 


No  Cana- 
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Unlawful. 


As  to  the  complaints  against  tlie  manufac- 
turers and  against  the  associations  and  the 
members  of  the  associations  in  combination  Complaints 
with  such  manufacturers  that  resale  prices  and  ^^''''"/^ 
common  fixed  prices  have  been  agreed  upon  tu'rers.^^" 
and  maintained,  it  was  admitted  by  counsel  for 
the  .\ttnrncy-C,eneral  that  a  number  of  the 
manufacturers  against  whom  complaints  had 
been  raised  shouhl  be  discharged  from  blame. 
Tho.sc  whf)  shf)uld  be  fiischarged  from  blame 
were  not  identified.    Xeither  were  those  whose 
alleKefl    wrong-doing   shoidrl    be  i)ron()imcefl 
upon  by  the  I5r)ard.    Three  or  four  only  were 
incntioncd.    Amf)ng  those  mentioned  was  W. 


Fixed 
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tion. 


C.  Macdonald  Registered,  who,  in  the  words 
of  counsel,  "yielded  to  the  importunities  of 
some  of  the  wholesale  grocers  and  changed  its 
selling  policy."  The  evidence  of  the  company 
was,  however,  that  they  had  decided  upon  their 
own  selling  policy  uninfluenced  by  the  repre- 
sentations made  and  after  a  thorough  canvass 
of  the  whole  situation  with  their  own  selling 
agents.  But,  apart  from  this,  there  was  an 
entire  lack  of  evidence  that  whatever  Mac- 
donald Registered,  did,  or  whatever  they 
agreed  to  do,  and  with  whatever  persons  or 
organizations  they  had  made  the  agreement, 
there  had  been  any  detriment  to  the  public  or 
detriment  except  to  the  private  interests  of 
particular  individuals  who  sought  not  the  pub- 
lic interest,  but  their  own  gain.  Several  other 
manufacturers  had  established  selling  policies 
in  consonance  with  known  or  expressed  wishes 
of  the  wholesale  grocers.  In  the  case  of  these 
manufacturers,  as  in  the  case  of  Macdonald  & 
Company,  there  was  no  proof  of  detriment  to 
the  public,  but  there  was  stout  insistence,  in- 
stead, that  what  had  been  done  was,  in  the  last 
analysis,  in  the  interests  of  the  public,  es- 
pecially the  consuming  public.  The  Board,  as 
it  has  already  said,  had  intended  to  carry  its 
investigations  into  the  effect  of  resale  price- 
fixing  arrangements  much  further  than  it  has 
been  able  to  bring  them,  and  it  might  well  be 
that  as  the  result  of  a  fuller  investigation  the 
view  of  .the  Board  might  have  been  different 
from  what  it  is  as  the  result  of  the  testimony 
:fore  it  at  Hamilton  and  Toronto,  but 
[testimony  was  practically  all  one  way  and 
efifect  that  a  resale  price-fixing  arrange- 
ment, when  the  resale  or  common  price  fixed 
is  a  fair  one — one  which  does  not  yield  an  un- 
fair profit — enables  a  larger  sale  and  a  steadier 
distribution,  thus  reducing  overhead  costs  and 
permitting  sales  to  made  upon  a  much 
closer  margin  of  profit!  Witness  after  witness 
deposed  to  these  conmtions  and  from  actual 
experience.  How,  then,  in  the  face  of  this 
sort  of  evidence,  can  this  Board  be  expected 
to  pronounce  not  merely  the  opinion  of  these 
business  men  but  their  recitals  of  actual  ex- 
perience to  be  wrong?  Whether  or  not  the 
resale  prices  fixed  were  fair  or  unfair  was 
not  proved  before  the  Board,  and  counsel  for 
the  Attorney-General  repudiated  responsibility 
to  prove  such  matter  as  part  of  his  case.  In 
the  opinion  of  the  Board,  in  the  absence  of 
such  proof,  his  case  completely  failed.  Un- 
fortunately the  Board  has  not  been  able  to 
carry  the  matter  further  so  as  to  enable  it  of 
itself  to  find  out  whether  the  prices  fixed  were 
fair.  In  the  judgment  of  the  Board  this  is  the 
essential  enquiry  which  it,  because  of  circum- 
stances already  adverted  to,  regretfully,  but 
necessarily,  abandons. 


put  b^f 
that/es 
to  tne*€ 


In  the  result  the  proceedings,  as  to  all  parties, 
complained  against,  failed. 


(Signed)  "W.  F.  O'CONNOR," 
"JAMES  MURDOCK," 

Commissioners.. 


